
THE CONSTITUTION...
A BREAKDOWN



Is the Constitution Perfect?

No advocate of [the constitution] can be found who will not 
declare as his sentiment, that the system, though it may not 
be perfect in every part, is on the whole a good one...and 
promises every species of security which a reasonable 
people can desire. 
In the next place, I esteem it the extreme of imprudence to 
expose the union...in the chimerical pursuit of a perfect 
plan. I never expect to see a perfect work from imperfect 
man...How can perfection spring from such materials?

~ Federalist 85



Is the Constitution Perfect?

“To balance a large state or society...is so great a difficulty, 
that no human genius however comprehensive, is able by 
mere dint of reason and reflection to effect it. The 
judgements of many must unite in the work: 
EXPERIENCE must guide their labor; TIME must bring it 
to perfection; and the FEELING of inconveniences must 
correct the mistakes which they inevitably fall into.”

~ Federalist 85 



Common Errors In Interpretation

1. Assuming it needs no interpretation - it can just “be 
read”

2. It can be Interpreted using rules different from those 
applied to other kinds of founding era legal documents



1. It should be interpreted according to the intent of the 
makers

•Ratifiers
•“Spirit” of the document

2. Every word must have meaning and force
• No large chunks of meaningless text
• The more excess words created by a particular 
interpretation the less it could be relied on

Common Errors In Interpretation

During founding era “rules of construction” for 
Constitution enjoyed much greater authority



3. Consult the documents preamble
•Key to opening the minds of the makers

4. If certain things are named, there can be no 
implication that unnamed things were included
5. Necessary and Proper Clause
6. Supremacy Clause
7. 9th and 10th amendments
8. Circumstances surrounding creation of document
9. Equitable construction - words conflict with intent
10. Must comply with fiduciary standards of impartiality

Common Errors In Interpretation

During founding era “rules of construction” for 
Constitution enjoyed much greater authority



11. Is the Constitution:

A. a Compact between the States

B. a Popular Grant

C. a Social Contract

Common Errors In Interpretation

During founding era “rules of construction” for 
Constitution enjoyed much greater authority



WE THE PEOPLE

STATES

JUDICIARYHOUSEEXECUTIVE SENATE

THE CONSTITUTION



HOUSE SENATE



LEGISLATURE - ARTICLE 1

HOUSE SENATE

• Section I:  Designation of Congress as Legislative Branch 

vested with all legislative authority

• Section 2-7:  Organizational details

• Section 8:  Enumerated Powers

• Section 9:  Restrictions on enumerated congressional powers

• Section 10:  Restrictions on States

STRUCTURE



Categories of Powers Granted

1. Revenue Raising
2. Spending/Borrowing
3. Economy
4. Judicial Criminal
5. Federal Land
6. Promote harmony among States
7. Congressional Administration

Structure of Limitations

1. Internal Limitation
2. Partial External Limitation
3. External Limitation

HOUSE SENATE

LEGISLATURE - ARTICLE 1



Structure of Section 8:The power is stated; then limited with qualifiers if necessary

HOUSE SENATE

LEGISLATURE - ARTICLE 1



Structure of Section 8

“A specification of the objects alluded to by these general terms, 
immediately follows. Nothing is more natural or common than first to use a 
general phrase, and then to explain and qualify it by a recital of particulars. 
But the idea of an enumeration of particulars, which neither explain nor 
qualify the general meaning, can have no other effect than to confound and 
mislead.”

~ Federalist 41

HOUSE SENATE

LEGISLATURE - ARTICLE 1



STRUCTURE OF POWERS IN SECTION 8

1. Lay and collect taxes, duties, imposts, 
and excises

• to pay the debts and provide for 
the common defense and general 
welfare of the United States;



STRUCTURE OF POWERS IN SECTION 8

1. Lay and collect taxes, duties, imposts, 
and excises

• to pay the debts and provide for 
the common defense and general 
welfare of the United States;

Tax = exaction imposed to raise revenue
Duty = exaction on goods and services for consumption
Impost = duty on imports
Excise = exaction on goods and services for consumption 
other than at the place of import or export

Levies imposed to raise revenue were called taxes

Unless revenue generated was used to pay debts, it had to 
be used in a manner consistent with the common defense, 
general welfare, or standard expenses of operation and 
administration



STRUCTURE OF POWERS IN SECTION 8

1. Lay and collect taxes, duties, imposts, 
and excises

2. Borrow money on the credit of 
the United States

3. Regulate commerce

4. Establish uniform rules for 
naturalization and bankruptcy

5. Coin money, regulate the value thereof 
and of foreign coin and fix the standard of 
weights and measures• to pay the debts and provide for 

the common defense and general 
welfare of the United States;

• but all imposts and duties must be 
uniform throughout the united 
states

• with foreign nations, among the 
several states, and with the indian 
tribes

• throughout the United States

6. Provide for the punishment of 
counterfeiting the securities and current 
coin of the United States

7. Establish post office and post roads

8. Promote the progress of science and 
useful arts

• by securing for limited times to authors 
and inventors the exclusive Right to 
their respective writings and discoveries

9. Constitute tribunals inferior to the 
supreme court

10. Define and punish piracies and felonies 
committed on the high seas and offenses 
against the law of nations



11. Declare war

•but no appropriation to that use shall 
be for a longer term than two years

• Grant letters of marque and reprisal

• Make rules concerning captures on 
land and water

12. Raise and support armies

13. Provide and maintain a Navy

14. Make rules for the Government and 
regulation of the Land and Naval forces

15. Provide for calling forth the militia 
• to execute the laws of the union, 
suppress insurrections and repel 
invasions

16. To provide for organizing arming and 
disciplining the militia and for governing 
such part of them as may be employed 
in the service of the United States

• reserving to the states respectfully the 
appointment of officers and the authority 
of training the militia according to the 
discipline prescribed by congress

STRUCTURE OF POWERS IN SECTION 8



17.  (a) To exercise exclusive 
legislation in all cases whatsoever 
over such district (not exceeding 
ten miles square) as may by cession 
of particular states, and the 
acceptance of congress, become the 
seat of the government of the 
United States,

17. (b) and to exercise like authority over 
all places purchased
•by the consent of the legislature of the 
state in which the same shall be
• for the erection of forts, magazines, 
arsenals, dockyards and other needful 
buildings

18. To make all laws which shall be 
necessary and proper
• for carrying into execution the foregoing 
powers

• for carrying into execution the foregoing 
powers

•and all other powers vested by this 
Constitution in the government of the 
United States, or in any department or 
officer thereof

STRUCTURE OF POWERS IN SECTION 8



ADDITIONAL POWERS OF CONGRESS

1. Art. 1 Sec. 10 Cl. 3
•Revise and control the import and 
export laws of the several states

2. Art. 2 Sec. 1 Cl. 3
•Choose the President and Vice 
President by virtue of the electoral 
college

3. Art. 2 Sec. 1 Cl. 4
•Sets the time for choosing electors 
and the day electors cast votes

4. Art. 2 Sec. 1 Cl. 6
•Provide for the case of removal, 
death, resignation, or inability of 
President

•Declare what officer shall then act 
as President until another is elected

5. Art. 2 Sec. 2 Cl. 2
•Treaties through the Senate

6. Art. 3 Sec. 1 Cl. 2
•Make exceptions and regulations 
concerning cases reviewable by the 
Supreme Court

7. Art. 3 Sec. 3 Cl. 2
•Declare the punishment of treason
•but no attainder of treason shall work 
corruption of blood, or forfeiture 
except during the life of the person 
attainted

8. Art. 4 Sec. 1 Cl. 1
•Prescribe the national effect and proof 
of the acts, records, and judicial 
proceedings of the several states



ADDITIONAL POWERS OF CONGRESS

9. Art. 4 Sec. 3 Cl. 1
•Dispose of and make all needful 
rules and regulations respecting 
the territory or other property 
belonging to the United States

10. Art. 5 
•Propose amendments
•Call a convention for the purpose 
of amendment

•Propose the method of ratification

11. Art. 1 Sec. 4 Cl. 1
•At any time make or alter 
regulations for the time and 
manner of holding elections for 
Senators and Representatives

12. Art. 1 Sec. 2 Cl. 5 & Sec. 3 Cl. 6
• Impeach and try impeachments

TOTAL POWERS OF CONGRESS

32



GENERAL WELFARE CLAUSE

3 Traditional Interpretations

1. It is a plenary [or full] and independent grant of regulatory [and] spending 
power to Congress limited only by express exceptions in A.1 S.9 and 1st 
8 amendments.

2. A plenary grant of spending power only (Hamilton & Story View, also 
reflected in U.S. v. Butler 1936)
• Independent of other enumerated powers in S. 8, not limited by their 

scope 
• If there is a limitation it is only that money must be spent to pay debts 

and fund common defence and general welfare government programs
• Congress determines if the merits of general welfare are met
• Result is that congress can and does appropriate and spend on whatever 

it wants
3. It is not a grant of power at all. It is a sweeping denial of power imposed 

on congress as a standard of impartiality, limiting ability to play favorites 
with tax dollars



GENERAL WELFARE CLAUSE

Original Understanding - Ratification Debates

1. Anti-Federalists agreed Constitution denied federal power but those 
restrictions were narrow

2. Federalists responded with numerous tracts by numerous authors 
outlining those powers not included in federal authority

“In the very clause which gives the power of levying duties and 
taxes, the purposes to which the money shall be appropriated are 
specified, viz. to pay the debts and provide for the common 
defence and general welfare of the United States. For these 
purposes money must be collected...Any powers not promotive of 
these purposes, will be unconstitutional; - consequently any 
appropriations of money to any other purpose will expose the 
Congress to the resentment of the states, and the members to 
impeachment and loss of their seats.” 

~Noah Webster



GENERAL WELFARE CLAUSE

Original Understanding - Ratification Debates

1. Anti-Federalists agreed Constitution denied federal power but those 
restrictions were narrow

2. Federalists responded with numerous tracts by numerous authors 
outlining those powers not included in federal authority

• Federalists also explained the basic concepts behind the structure of 
the general welfare provision



GENERAL WELFARE CLAUSE

Original Understanding - Ratification Debates

1. Anti-Federalists agreed Constitution denied federal power but those 
restrictions were narrow

2. Federalists responded with numerous tracts by numerous authors 
outlining those powers not included in federal authority

• Federalists also explained the basic concepts behind the structure of 
the general welfare provision

“A specification of the objects alluded to by these general terms, 
immediately follows. Nothing is more natural or common than 

first to use a general phrase, and then to explain and qualify it by 
a recital of particulars. But the idea of an enumeration of 
particulars, which neither explain nor qualify the general 

meaning, can can have no other effect than to confound and 
mislead.”

~ Federalist 41



GENERAL WELFARE CLAUSE

Original Understanding - The Trust Principle

1. Public officials were viewed as agents or trustees of the people and bound 
by terms of the agreement - The Constitution

2. Goal was to prevent “corruption”  - or the use of government power to 
benefit special interests

• Limited the purposes for which congress could tax and for which that 
money could be spent

3. Outside of these bounds congress was not authorized to act



GENERAL WELFARE CLAUSE

Original Understanding - “Pay”  vs  “PROVIDE”

1. Samuel Johnson’s 1755 Dictionary - Provide: “to procure before hand; to 
get ready; to prepare.”

2. Whenever the word provide appears in the Constitution it communicates 
an element of futurity as opposed to immediate spending
• Congress must adopt the relevant statutes in advance (provide for the 

punishment of counterfeiting the Securities...provide for calling forth 
the militia, etc.)



GENERAL WELFARE CLAUSE

Questions

1. If the general welfare clause is a grant of power then what is the purpose 
of the other enumerated powers?

2. If the general welfare clause means that congress can virtually tax and 
spend for whatever it wants then what is the point of the 10th 
amendment?

3. What is the role of the word provide in the clause? Is it any different than 
its use in other clauses in section 8 or the rest of the document?



REGULATE COMMERCE CLAUSE

Because the Constitution was framed by lawyers, ratified by lawyers, 
debated by lawyers, and became supreme law upon ratification it is 
important that we understand the legal meaning of the word commerce, 
not just the ordinary every day use of the term - then or now

1. Prominent legal dictionaries and treatises of the time:
Dictionaries

•Giles Jacobs New Law Dictionary
•Wyndham Beawes Lex Mercatoria
•Charles Molloy’s De Jure Maritimo

Treatises
•Thomas Wood
•Henry Finch
•John Fortescue
•Matthew Bacon
•John Comyns
•Knightly D’anvers,
•William Nelson
•Charles Viner



2. Wyndham Beawes Lex Mercatoria
• Artificer: those who used their art (skill) to create, manipulate, and 

provide products
• Commerce: circulation and exchange of commodities among merchants; 

it is an exchange of commodities

3. Charles Molloy’s De Jure Maritimo
•Artificer: manufacturers and those who produce goods
•Merchant: those professionally engaged in commerce

REGULATE COMMERCE CLAUSE



Modern Interpretations

1. Walton Hamilton (1937)
• [The commerce clause] grants congress the authority to regulate the 

entire national economy

2. William Crosskey (1953)
• Commerce means the whole economy, the whole system of exchange, 

the whole of interrelated gainful activity
•Authorized congress to regulate all gainful activity throughout the nation
• He also argued that “among the several states” did not mean between 

but rather it meant throughout the several states

Both interpretations violate the Textual Surplus Rule
• If a certain interpretation of any one clause renders any other clause 

unnecessary, then that interpretation is not valid

REGULATE COMMERCE CLAUSE



1. The commerce clause grants authority to regulate commerce
•with foreign nations
•among the several states
•and with the Indian tribes

2. If Commerce means “all gainful activity throughout the several states then 
what of the extra words and clauses:
•foreign nations
•indian tribes
•bankruptcy
•patents and intellectual property
•coinage clause etc.

REGULATE COMMERCE CLAUSE



1. The commerce clause grants authority to regulate commerce
•with foreign nations
•among the several states
•and with the Indian tribes

2. If Commerce means “all gainful activity throughout the several states then 
what of the extra words and clauses:
•foreign nations
•indian tribes
•bankruptcy
•patents and intellectual property
•coinage clause etc.

REGULATE COMMERCE CLAUSE

“That definition of commerce (throughout the united states) 
renders surplus all enumerated powers over matters that 
substantially affect commerce: bankruptcy, intellectual property, 
money, post office, forts, weights and measures, dockyards etc”

~Justice Thomas US v Lopez 1995



Legal Meaning of commerce according to Lex Mercatoria in 18th century

1. Buying and selling of products made by others
2. Associated finance and financial instruments
3. Navigation and other carriage
4. Intercourse across jurisdictional lines

• We have to remember the most substantial reason for the 1787 
convention was to fix the glaring problems with inter-state commerce

The clause did not give congress power to regulate:
• Agriculture
• Manufacturing
• Mining
• Malum in se crime
• Local private business operations
• Etc.

REGULATE COMMERCE CLAUSE



1.There is no basis for the claim that commerce meant “all gainful 
activity throughout the nation.”

2.The commerce clause was designed to give Congress jurisdiction 
over the Law Merchant - Lex Mercatoria - as it pertained to inter-
jurisdictional activities between the states.

3.This meaning was so clear it produced virtually no objection during 
the ratification debates - the records are almost silent on discussion 
over this clause

REGULATE COMMERCE CLAUSE



Questions

1. How “necessary” must a law be to exercise an enumerated power?

2. What is the meaning of the word “necessary?” How restrictive a term is 
it?

3. What is the meaning of the word “proper?”

4. Is the clause:
A)an affirmative grant of power
B) a limitation on power
C)or a mere rule of construction

5. Is and used in a conjunctive or a disjunctive sense?

6. What is the role of the clause in the Constitution?

NECESSARY AND PROPER CLAUSE



Standard Anti-Fed arguments against the clause

1. Grant congress power to pass laws it shall deem necessary and proper

2. There will be no judicial review of congressional laws

3. Congress will enjoy unlimited power to legislate at discretion

4. Congress will emasculate or abolish state legislatures, taxes, and 
governments

5. Make itself perpetual or hereditary

6. Abolish the rights of the people

7. Create a king

8. Many other despicable things

NECESSARY AND PROPER CLAUSE



Federalist response

1. The clause granted no power at all. It is merely a standard rule of 
construction to assist the congress in making good laws

NECESSARY AND PROPER CLAUSE

“This clause specifies that they shall make laws to carry into 
execution all the powers vested by this constitution; consequently, 
they can make no laws to execute any other power. This clause 
gives no new power, but declares that those already given are to 
be executed by proper laws”

~Archibald Maclaine, Virginia Convention



Federalist response

1. The clause granted no power at all. It is merely a standard rule of 
construction to assist the congress in making good laws

NECESSARY AND PROPER CLAUSE

“If a man delegated certain powers to an agent, it would be an 
insult upon common sense to suppose that the agent could legally 
transact any business for his principal which was not contained in 
the commission whereby the powers were delegated...”

~Richard Henry Lee Virginia Convention



Federalist response

1. The clause granted no power at all. It is merely a standard rule of 
construction to assist the congress in making good laws

NECESSARY AND PROPER CLAUSE

“When a power is vested any where, from the nature of things it 
must be understood to be attended by such other incidental 
powers as are necessary to give it [force]; for to say that a power 
is given, without the power of enforcing it, is a [blunder] in 
language...In this case, the laws which Congress can make... must 
not only be necessary, but proper - so that if those powers cannot 
be executed without the aid of a law: granting commercial 
monopolies, inflicting unusual punishments, creating new crimes, 
or commanding any unconstitutional act; yet, as such a law would 
be manifestly not proper, it would not be warranted by this clause, 
without absolutely departing from the usual acceptation of 
words.” 

~An Impartial Citizen in Virginia Gazette Feb. 1788



If agent was not specifically told otherwise, then power was 
granted to:

1. Do everything that is absolutely necessary to carry out specific 
powers

2. Do everything that is reasonably necessary - or incidental - to carry 
out specific powers

3. Choose the best method, among many, for executing the specific 
powers

Additional fiduciary standards in Founding Era

NECESSARY AND PROPER CLAUSE



Agents were also required to act in good faith:

1. The agent must maintain undivided loyalty to creator and 
beneficiary

2. The agent’s actions must be proper to his delegated powers

3. Agents must also:
A)Remain above “corruption”
B) Be a disinterested promoter of creator’s and beneficiary’s 

general interest and welfare

NECESSARY AND PROPER CLAUSE

Additional fiduciary standards in Founding Era



Questions

1. How “necessary” must a law be to exercise an enumerated power?
• If a law did not provide congress with the means to exercise an 

enumerated power it was not necessary - as a legal term

2. What is the meaning of the word “necessary?” How restrictive a term is 
it?
• Necessary meant indispensable, or reasonably necessary
• Jefferson argued that congress can only call upon the clause if no other 

method is provided for executing a granted power

3. What is the meaning of the word “proper?”
• Proper also referred to the trust principle in the Constitution:

• Agents required not only to act within delegated power but also in 
good faith

• Maintain undivided loyalty and accounting to principal - (the people)
• Use diligence and care in execution of trust
• Do not venture outside the proscribed realm of authorization

NECESSARY AND PROPER CLAUSE



4. Is the clause:
A)an affirmative grant of power
B) a limitation on power
C)or a mere rule of construction

NECESSARY AND PROPER CLAUSE



4. Is the clause:
A)an affirmative grant of power
B) a limitation on power
C)or a mere rule of construction

It is both B and C

NECESSARY AND PROPER CLAUSE



4. Is the clause:
A)an affirmative grant of power
B) a limitation on power
C)or a mere rule of construction

5. Is and used in a conjunctive or a disjunctive sense?
• And is conjunctive - laws must be necessary plus proper

It is both B and C

NECESSARY AND PROPER CLAUSE



“The phrase, ‘and proper,’ does not enlarge the powers of 
Congress, but rather restricts them. For no power is to be assumed 
under the general clause [i.e. necessary and proper] but such as is 
not only necessary but proper...”

~Edmund Randolph, 1st Attorney General of the U.S.

4. Is the clause:
A)an affirmative grant of power
B) a limitation on power
C)or a mere rule of construction

5. Is and used in a conjunctive or a disjunctive sense?
• And is conjunctive - laws must be necessary plus proper

It is both B and C

NECESSARY AND PROPER CLAUSE



“The purpose is to reinforce the role of congress as agents of the 
people, exercising implied incidental (necessary, as a legal term) 
power “for carrying into execution” their written instructions (the 
constitution), subject to prevailing fiduciary norms (Trusts).
This was the meaning the Federalists sold to the ratifying public.”

4. Is the clause:
A)an affirmative grant of power
B) a limitation on power
C)or a mere rule of construction

5. Is and used in a conjunctive or a disjunctive sense?
• And is conjunctive - laws must be necessary plus proper

6. What is the role of the clause in the Constitution

It is both B and C

NECESSARY AND PROPER CLAUSE



To pass the necessary and proper clause test a law had to be:

1. A good faith effort to pursue at least one of the enumerated powers 
rather than a pretext to exercise an ungranted power

2. Necessary - that is indispensable, reasonably necessary, or customary

3. Proper - that is compliant with trust obligations imposed by Constitution

NECESSARY AND PROPER CLAUSE



JUDICIARYEXECUTIVE

WE THE PEOPLE

THE CONSTITUTION

STATES

HOUSE SENATE



EXECUTIVE



EXECUTIVE

ARTICLE 2

Powers delegated to the President

1. Commander in Chief

2. Ask for the opinions of department heads in writing

3. Grant reprieves and pardons for offenses against the United   
States

4. Power to make treaties with consent of Senate

5. Nominate and appoint - with consent of Senate - Ambassadors, 
Ministers, Consuls, Judges of the Supreme Court, and other officers 
not provided for in Constitution

6. Fill up vacancies that may happen during the recess of the Senate

7. Convene both houses on extraordinary occasions

8. Receive Ambassadors and other Public Ministers

9. Commission all officers of the United States



ELECTORAL COLLEGE

1789 Original

• Each state gets equal number of 
electors as representatives in Congress

• State Legislatures decide 
how electors are chosen

UTAH



ELECTORAL COLLEGE

1789 Original

• Electors meet in respective states, 
vote by ballot for 2 people

• One of the 2 people 
cannot be a citizen of the 
same state as the elector

• Ballots copied and sealed, sent 
to President of the Senate



ELECTORAL COLLEGE

1789 Original

• In joint session of Congress ballots 
opened one by one, names are read 

and tallies counted

• Person with majority of votes cast 
is President - if such number be a 

majority of whole number of 
electors appointed (majority of 

electors)
• Runner up is  VP



ELECTORAL COLLEGE

1789 Original

• If there is no clear majority then:

•The house chooses from top 5

• Each state has 1 vote

• Person with majority of votes 
is President; 

• If 2 or more runners up have equal 
votes then:

•Senate shall choose among them 
by ballot for VP

•runner up is VP



ELECTORAL COLLEGE

12th AMENDMENT CHANGES

• 2 Different ballots; 1 for president - 1 for VP

• When vote goes to House only 3 for President and 2 for 
Vice President in Senate

1804



CURRENT ELECTORAL COLLEGE
“THE SHORT BALLOT”



CURRENT ELECTORAL COLLEGE
“THE SHORT BALLOT”

1. Nomination of electors
a. Done by parties in caucuses and/or convention before elections

2. Election of electors
a. People of states choose electors by popular election on date specified by 
federal law - Tuesday following 1st monday in November
b. At this election voters are not voting for a specific candidate
c. Voters vote for bloc of electors who represent a specific candidate
- some states specify ballots must show names of electors
d. “Candidate” winner of this vote then chooses his “running mate”

3. Electors ballot casting
a. Monday after 2nd wednesday in December

b. Electors meet in respective states to cast ballot - sent to President of Senate

c. Are authorized by law to vote for whoever they want (except in certain states)
4. Joint Session

a. 6 January of following year
b. Votes reported out loud - counted by two people, one from each party



Number of nominated candidates

1796 Election
John Adams

Thomas Jefferson
Thomas Pinckney
Samuel Adams

Oliver Ellsworth
George Clinton

John Jay
James Iredell

George Washington
John Henry

Samuel Johnston
Charles C. Pinckney

1800 Election
Thomas Jefferson

Aaron Burr
John Adams

Charles C. Pinckney
John Jay

ELECTORAL COLLEGE
WHEN AND WHY DID IT CHANGE?



ELECTORAL COLLEGE
WHEN AND WHY DID IT CHANGE?

12th AMENDMENT CHANGES

Relevant text of 
Original:

The Electors shall meet in their 
respective States, and vote by Ballot for 
two persons, of whom one at least shall 
not lie an Inhabitant of the same State 
with themselves.

Text with changes:
The Electors shall meet in their 
respective states, and vote by ballot for 
President and Vice-President, one of 
whom, at least, shall not be an 
inhabitant of the same state with 
themselves. they shall name in their 
ballots the person voted for as 
President, and in distinct ballots the 
person voted for as Vice-President.

In original, electors 
only function is to 
nominate potential 
candidates

The amendment, with the 
influence of parties, 
turned “the electoral 
college” into a final vote 
institution



WHEN AND WHY DID IT CHANGE?
ELECTORAL COLLEGE

1792 > 15 States

•10 chose electors by state 
legislature

•3 chose by general ticket

•2 chose by electoral districts



WHEN AND WHY DID IT CHANGE?
ELECTORAL COLLEGE

1824 > 24 States

•6 chose electors by state 
legislature

•12 chose by general ticket

•6 chose by other methods



WHEN AND WHY DID IT CHANGE?
ELECTORAL COLLEGE

1824 > 24 States

•Andrew Jackson - 99 

• John Quincy Adams - 84

•William Crawford - 41

•Henry Clay - 37

Electoral Vote

The House picked Adams



WHEN AND WHY DID IT CHANGE?

FIRST 5 PRESIDENTS PART OF AMERICA’S POLITICAL ELITE - 
FULL ELECTORAL COLLEGE INVOKED ONLY ONCE

ELECTORAL COLLEGE



WHEN AND WHY DID IT CHANGE?
ELECTORAL COLLEGE

• Martin Van Buren created “Democratic party”

• Used the party to organize and capture people and 
votes



WHEN AND WHY DID IT CHANGE?
ELECTORAL COLLEGE

 Andrew Jackson won 178 - 83

1828 Election



WHEN AND WHY DID IT CHANGE?
ELECTORAL COLLEGE

•1 chose electors by state 
legislature

•22 chose by general ticket

•1 chose by electoral districts

1832 > 24 States



WHEN AND WHY DID IT CHANGE?
ELECTORAL COLLEGE

•1 chose electors by state 
legislature

•22 chose by general ticket

•1 chose by electoral districts

1832 > 24 States
Who was heavily influencing 

the general ticket vote?

THE PARTIES

•First election where 
candidates were selected 
by national parties



PURPOSE OF ELECTORAL COLLEGE

1.  Insulate Presidential office from passions of people and evils of 
democracy

2.  Bring together a “select and wise” body of men (i.e. a college) to 
nominate the most qualified and capable man to hold the Trust 
office of President

3. Give larger states preference in nominating president, and smaller 
states preference in selecting from the nominations in the House

4.  Ensure President is as independent from other branches of 
power as possible



BUT when President instead is elected by popular vote “separate 
from” vice president then:

1.Nation becomes an extended democracy

2.Democratic elections require candidates to court the passions of 
the public - instead of allowing electors to create a field of 
qualified candidates for the house to choose from

3.Creates interest group and party system politics

4.President is transformed into a policy President
•Represents a specific faction or group
• Is not an impartial trustee of the Constitution and the people

PURPOSE OF ELECTORAL COLLEGE



WE THE PEOPLE

STATES

JUDICIARYHOUSEEXECUTIVE SENATE

THE CONSTITUTION



JUDICIARY



JUDICIARY

ARTICLE 3

The judicial Power extends to:

3 types of Law
•Common Law
•Equity Law
•Admiralty and 
Maritime Law

6 types of Controversies

•When U.S. is a party

•Between 2 or more States

•Between a State and citizens of another 

State (11th amendment)

•Between citizens of different States

•Between citizens of same State claiming 

lands under Grants of different States

•Between a State - or a citizen thereof - and 

foreign States, Citizens or Subjects



JUDICIARY

ARTICLE 3

3 types of Law

Common Law
•A system of accepting and deciding cases based on principles of Law 
shaped by the Courts as expressed through judicial decisions

• Precedent
•These courts were independent from the King

•Comes from earliest days of English history - origins cannot be traced 
before 1189

•Contradistinguished from the civil law which grows out of legislative 
statutes 

•Trial by Jury
•Supremacy of the Law
•Carried the presumption of original and continued popular consent



JUDICIARY

ARTICLE 3

3 types of Law

Common Law
•A system of accepting and deciding cases based on principles of Law 
shaped by the Courts as expressed through judicial decisions

• Precedent
•These courts were independent from the King

•Comes from earliest days of English history - origins cannot be traced 
before 1189

•Contradistinguished from the civil law which grows out of legislative 
statutes 

•Trial by Jury
•Supremacy of the Law
•Carried the presumption of original and continued popular consent

“The common law was singularly accommodated to the 
Disposition of the English Nation and incorporated into 
their very Temperament, while also reflecting their 
experience.”

~ Sir Matthew Hale



JUDICIARY

ARTICLE 3

Equity Law
•Law of the Kings court - or the Chancellor “the conscience of the King”

•Judgments based on decisions of the Judge alone
•Arose as a result of people seeking redress from the rigor of common-law 
rules and procedures

•Judges were expected to rule in fairness, or to be equitable 
•Not entitled to Jury trial
•Eventually developed its own procedures, rules, and body of law 
essentially governing corporations, trusts, and fiduciary relationships

3 types of Law



JUDICIARY

ARTICLE 3

Equity Law
•Law of the Kings court - or the Chancellor “the conscience of the King”

•Judgments based on decisions of the Judge alone
•Arose as a result of people seeking redress from the rigor of common-law 
rules and procedures

•Judges were expected to rule in fairness, or to be equitable 
•Not entitled to Jury trial
•Eventually developed its own procedures, rules, and body of law 
essentially governing corporations, trusts, and fiduciary relationshipsEquity is contrary to the notion that law is simply the 
strict, formal interpretation of statutes and precedent 
(similar previous case decisions), it is a body of law that 
seeks to achieve fairness on an individual basis.

3 types of Law



JUDICIARY

ARTICLE 3

Merger of Common Law and Equity Law
•1938 Federal Rules of Civil Procedure
•Most American courts have adopted equity rules of procedure
•Less demanding and more flexible
•The Constitution still protects trial by Jury; but only “in suits at common 
law” 

3 types of Law
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•Most American courts have adopted equity rules of procedure
•Less demanding and more flexible
•The Constitution still protects trial by Jury; but only “in suits at common 
law” 
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JUDICIARY

ARTICLE 3

Admiralty and Maritime Law
•Body of law governing domestic and international interaction on the 
water

•Includes marine commerce, marine navigation, shipping, sailors, and the 
transportation of passengers and goods by sea

• Also known as the law of commerce
•No right to Jury trial
•Also has its own procedures, rules, and body of law - governed by a 
significant amount of international treaties



JUDICIARY

ARTICLE 3

Admiralty and Maritime Law
•Body of law governing domestic and international interaction on the 
water

•Includes marine commerce, marine navigation, shipping, sailors, and the 
transportation of passengers and goods by sea

• Also known as the law of commerce
•No right to Jury trial
•Also has its own procedures, rules, and body of law - governed by a 
significant amount of international treaties

Admiralty law in the United States developed from the British 
admiralty courts present in most of the American colonies. These 
courts functioned separately from courts of law and equity. With 
the Judiciary Act Congress placed admiralty under the jurisdiction 
of the federal district courts. Although admiralty shares much in 
common with the civil law, it is separate from it. Common law 
does not act as binding precedent on admiralty courts.

3 types of Law



JUDICIARY

ARTICLE 3

Judicial Review vs. Concurrent Review

Judicial Review
•Supreme court gets final say on constitutionality and interpretation
•“There must be an ultimate arbiter somewhere”

“It is emphatically the province and duty of the Judicial 
Department [the judicial branch] to say what the law is. 
Those who apply the rule to particular cases must, of 
necessity, expound and interpret that rule. If two laws 
conflict with each other, the Courts must decide on the 
operation of each.”

John Marshall - Marbury v. Madison



JUDICIARY

ARTICLE 3

Judicial Review vs. Concurrent Review

Concurrent Review
•All branches of government are their own arbiters of interpretation of 
Constitution

•“Their must be an ultimate arbiter somewhere”
• It is The States, or WE THE PEOPLE

My construction of the Constitution is that each department is 
truly independent of the others and has an equal right to decide 
for itself what is the meaning of the Constitution in the cases 
submitted to its action; each of the three departments has equally 
the right to decide for itself what is its duty under the Constitution 
without regard to what the others may have decided for 
themselves under a similar question.

Thomas Jefferson 1819



JUDICIARY

ARTICLE 3

Judicial Review vs. Concurrent Review

Concurrent Review
•All branches of government are their own arbiters of interpretation of 
Constitution

•“Their must be an ultimate arbiter somewhere”
• It is The States, or WE THE PEOPLE

The Chief Justice says, 'There must be an ultimate arbiter 
somewhere.' True, there must; the ultimate arbiter is the people. 
Let them decide to which they mean to give an authority claimed 
by two of their organs. And it has been the peculiar wisdom and 
felicity of our Constitution, to have provided this peaceable 
appeal, where that of other nations is at once to force.

Thomas Jefferson 1819



1. Is it important to have an independent judiciary?
• If so why, and to what extent?

2. What are some practical ways to check the supreme court?
3. Did the framers have it right? Is there a better way?
4. What is “good behavior?”

1. Good behavior meant until committing an offense meriting 
impeachment and removal from office

JUDICIARY

ARTICLE 3

Questions about the Supreme Court



WE THE PEOPLE

STATES

HOUSEEXECUTIVE SENATE

THE CONSTITUTION

JUDICIARY



STATES



STATES

ARTICLE 4

PRE- DECLARATION OF INDEPENDENCE
•All RIGHTS, LIBERTIES, PRIVILEGES, AND IMMUNITIES were grants 
from the King or provincial government

POST DECLARATION
•There was a clear difference
•Rights and Liberty came from God
•Privileges and Immunities came from government

PRIVILEGES AND IMMUNITIES CLAUSE



PRIVILEGES AND IMMUNITIES CLAUSE

ARTICLE 4

STATES

Effect of the Clause
•If a state bestowed benefit on its citizens it had 
to extend them to visiting citizens of other 
states

•States were free to alter those privileges or re-define 
them at any time so long as all were treated alike

•Citizenship in any of the several states entitled 
one to protection under the clause

•Thus it did not protect aliens or slaves
•Did not guarantee right to travel - states could impose 
travel restrictions on visitors to same extent as locals



PRIVILEGES AND IMMUNITIES CLAUSE

Role of the Clause
•Guaranteed to citizens of one state visiting another equal 
access to privileges and immunities (special grants or 
government liberties) of citizens of host state

ARTICLE 4

STATES



From the Enabling Act of 1894:
“The following ordinance shall be irrevocable without the consent of 
the United States and the people of this State:”
SEC. 3 PAR. 4 - “[Right to public domain disclaimed. Taxation of 
lands. Exemptions.] Second:--The people inhabiting this State do 
affirm and declare that they forever disclaim all right and title to the 
unappropriated public lands lying within the boundaries hereof, and 
to all lands lying within said limits owned or held by any Indian or 
Indian tribes, and that until the title thereto shall have been 
extinguished by the United States, the same shall be and remain 
subject to the disposition of the United States...”

ARTICLE 4

STATES



Article 4 Section 3 US Constitution:
Clause 1: New States may be admitted by the 
Congress into this Union...
Clause 2: The Congress shall have Power to dispose 
of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging 
to the United States...

ARTICLE 4

STATES
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THE CONSTITUTION

ARTICLES 5 & 6
AMENDMENT AND SUPREMACY

1. Framers knew Constitution was not perfect

2. Counted on future generations to perfect deficiencies

3. Provided a means for a majority to make corrections

ARTICLE 5 - AMENDMENT 



ARTICLES 5 & 6
AMENDMENT AND SUPREMACY

1. Constitution is the Supreme Law
•As are Laws and Treaties made in Pursuance and under 
the Authority of the Constitution and the laws of the 
United States

2. State laws cannot contradict restrictions in Constitution

3. Oath required to hold office of Public Trust

4. No religious test ever required to hold office

ARTICLE 6 - SUPREMACY

THE CONSTITUTION



ARTICLES 5 & 6
AMENDMENT AND SUPREMACY

1. Constitution is the Supreme Law
•As are Laws and Treaties made in Pursuance and under 
the Authority of the Constitution and the laws of the 
United States

2. State laws cannot contradict restrictions in Constitution

3. Oath required to hold office of Public Trust

4. No religious test ever required to hold office

ARTICLE 6 - SUPREMACY

THE CONSTITUTION

This Oath directly appeals to the “trust standards” in the 
Constitution. Agents were to “swear” before God and men that 
they would be true and faithful to the terms of their office and the 
confidence of the people. When a representative betrays his trust 
he not only lies to the people but to the God of Heaven.
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WE THE PEOPLE

ARTICLE 7 - RATIFICATION

“It [was] indispensable that the new Constitution 
should be ratified in the most unexceptionable 
form, and [that] by the supreme authority of the 
people themselves...The legislatures were 
incompetent to the proposed changes...a ratification 
must of necessity be obtained from the people.”

~Madison, Federal Convention



ARTICLE 7 - RATIFICATION

WE THE PEOPLE

“[The Constitution] is a declaration of particular 
powers by the people to their representatives, for 
particular purposes. It may be considered as a great 
power of attorney, under which no power can be 
exercised but what is expressly given. Did any man 
ever hear before that at the end of a power of 
attorney it was said, that the attorney should 
exercise more power than was there given him?

~James Iredel N.C. Ratification Debate



PARAGRAPH 1

THE Conventions of a number of the States having at 
the time of their adopting the Constitution, expressed a 
desire, in order to prevent misconstruction or abuse of 
its powers, that further declaratory and restrictive 
clauses should be added: And as extending the ground of 
public confidence in the Government, will best insure 
the beneficent ends of its institution

BILL OF RIGHTS
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